In many cases, the most difficult question facing defense counsel is whether he should advise his client to take the stand. Counsel must carefully evaluate the likely impact of both alternatives upon the trier of fact, for this evaluation may well be determinative of the outcome of the case.
When the client has confessed guilt to his attorney, it seems universally agreed that the attorney must encourage his client not to perjure himself.
1 However, if the client insists on testifying for strategic reasons or out of sheer callousness, the attorney must decide if he will participate by eliciting false testimony from his client 2 and referring to it in the closing argument. 8 One thesis proposes that the attorney proceed with direct examination as if he had no knowledge of his client's perjury because his withdrawl, at the point of learning of the intended perjury, would merely shift the problem to another counsel who may never learn the truth of the matter 4 If counsel learns of the intended perjury during the trial, his ability to withdraw or restrain his questioning and author notes that perjury may be tactically unwise as well as morally improper.
For an observation that the problem of the client's prjury surfaces fairly often, see Reichstein 
L.C. & P.S. 1, 9 (1970).
At the present time, a fierce debate rages over the ethical duty of the lawyer in this situation. An analysis of the arguments on either side of the debate is presented in Griffiths, Ideology in Criminal Procedure, 79 YArm L. J. 359 (1970) Starrs, Professional Responsibility: Three Basic Propositions, 5 Am. CR 53. L. Q. 17 (1966) .
8In Johns v. Smyth, 176 F.Supp. 949 (E.D.Va. 1959) , defendant was convicted of murdering a fellow prison inmate. On petition for habeas corpus, the court held that defendant had not been accorded a fair trial because his representation by appointed counsel was inadequate. Counsel was convinced at the trial of defendant's guilt and failed to submit proposed jury instructions (which might have reduced the crime to manslaughter) or to make a closing argument to the jury. The court said that complaints about trial tactics usually have no merit, but in this case the attorney's decisions were not tactical but were prompted by his conscience. The court found the distinction critical:
The failure to argue the case before the jury, while ordinarily only a trial tactic not subject to review, manifestly enters the field of incompetency when the reason assigned is the attorney's conscience. Id. at 953. Starrs, supra note 2, at 19, feels that Johns "establishes that where constitutional and ethical values collide, the lawyer owes his first allegiance to the Constitution."
4 Freedman, supra note 1, at 1476.
argument without damage to the case is disputed.' The argument sanctioning counsel's continued participation in such situations is predicated on the theory that defendant's failure to testify will increase the likelihood of his conviction.' Therefore, if counsel prevents his client from testifying merely because defendant has confided his guilt, counsel is violating a confidence by acting upon it to his client's detriment. From these premises the argument concludes with the admonition that an attorney must put his client on the stand without revealing guilt to the fact finder.
7
A contrary view cautions that it is a violation of professional ethics for a lawyer to knowingly present false testimony in court.' Consequently, if defendant insists upon taking the stand, his attorney may not conduct a direct examination in the usual sense. Chief Justice Warren Burger outlined his view of defense counsel's obligation on direct examination thusly:
He should confine himself to asking the witness to identify himself and to make a statement, but he cannot participate in the fraud by conventional direct examination. Since this informal procedure is not uncommon with witnesses, there is no basis for saying that this tells the jury the witness is lying. A judge may infer that such is the case but lay jurors will not.' Defense counsel is offered no easy solution to this dilemma when he knows the defendant intends to commit perjury. Withdrawal in mid-trial, even if permitted, may only assure a finding of guilty. There is no pat answer to these delicate problems. Fortunately, they do not frequently arise.
In the average case, the client insists upon his innocence so that no direct admission from the defendant is present to create ethical and moral 'Id. at 1477-78. One solution mentioned by Freedman would have defendant take the stand and testify without assistance of his attorney. Bowman, supra note 2, at 30, agrees with Freedman that this solution is unsatisfactory because it may prejudice the judge or jury:
I would be inclined to present his testimony in the same fashion I would any other witness.... I do not believe it is proper for defense counsel to present the defendant's testimony in a fashion that may lead the jury to conclude that counsel does not believe his client. 7 Freedman, supra note 1, at 1477. ' Burger, supra note 2, at 12. The added gloss on this position is occasioned by the fact that the view advanced is that of the Chief Justice of the United States.
9 Id. at 13.
problems for the lawyer. The defense attorney must then engage in a delicate weighing of the considerations, including, especially, the adverse effect upon the trier of fact of the defendant's not testifying, ,whether or not the defendant will make a sympathetic and believable witness, and whether the defendant has a provable prior record. While it is axiomatic that a defendant must be proven guilty beyond a reasonable doubt without coercion to speak in his own behalf, a practical question remains regarding the inference to be drawn by the trier of fact from the defendant's failure to take the stand. It is generally agreed that if defendant does not testify, both judge and jury, consciously or subconciously and despite law 1 " and instructions n to the contrary, draw inferences adverse to the defendant.-But the weight of this adverse inference can be easily overestimated because defendant is entitled to jury instructions regarding the burden of proof on the prosecution, thepresumption of defendant's innocence, and that no inference can be drawn from the accused's failure to testify." Judges are familiar with these principles and attempt to apply them in reaching their decisions.
In many cases, juries have acquitted defendants ioSee Griffith v. California, 380 U.S. 609 (1965), where the Supreme Court reversed a state conviction because of comment in the prosecutor's dosing argument on defendant's failure to. testify. Mr. Justice Douglas, writing for the Court, said that to allow comment on the failure to testify would cut down the scope of the fifth amendment privilege against self-incrimination by making its assertion costly. Id. at 614. For a discussion of comment on failure to testify, see B.
GEORGE, DEFENDING CRxnaAi CASES 75 (1969) .
" See, e.g 
., IILINOIS PATTERN JURY INSTRUCTIONS

(1968):
The fact that [a] [the] defendant [s] did not testify should not be considered by you in any way in arriving at your verdict. The committee note to the instruction declares it should be given only at defendant's request and then it must be given.
12 See, e.g., A.sTERDAm § 390, Freedman, supra note 1, at 1475; C. McCoRmcE, Evm33NcE § 43 (1954) [hereinafter cited as McComcxi]; 8 J. WIGMoR, EVwENCE § 2272 (McNaughton ed. 1961 IsSee, e.g., ILLINOIS PATTERN JURY INSTRUCTIONS 2. 03, 2.04 (1968) . But cf. 8 WIGMoRE § 2272, where it is suggested that the layman might view an exercise of the privilege as an admission of guilt, but the silence of the accused logically implies other things: fear of exposure of matters related only remotely to the charges, fear of impeachment by proof of bad character evidence (especially prior convictions), or fear that his demeanor on the witness stand will do his innocence a fatal disservice. For an early application of the rule that no inference may be drawn from the failure to testify see Fitzpatrick v. United States, 178 U.S. 304, 315 (1900) .
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who did not take the stand. But it is difficult to determine what inference, if any, the jury in a particular case will draw from the failure to testify, or the effect that inference will have upon the jury's verdict. 4 There are a number of factors which bear on counsel's decision as to whether to advise the defendant to take the stand. First, if an adequate defense can be conducted without the defendant's testimony because he has nothing to add to what other witnesses have stated, the advantage in putting the defendant on the stand is merely to erase the possible adverse inference arising from his failure to testify. In a strong case for the defense or a very weak case for the prosecution, the adverse inference may not be substantial enough to warrant the risa of subjecting defendant to a cross-examination. 15 Second, the risk that defendant may falter on the stand, particularly under cross-examination, must be carefully considered. If defendant's testimony is weak, there is a good chance he will be convicted even though the prosecution's case is not strong. The risk is not only that what defendant says is not believable, but also that he may say it poorly or he may simply exhibit a distasteful personality to the fact finder. Defense counsel's task is to consider defendant's personality and intelligence as well as his story in determining how his client will react when he takes the stand and is subjected to crossexamination.' 8 14 The jury may be swayed by the prosecutor who, despite his inability to comment on the defendant's failure to testify, may be permitted to make general comments to the effect that "no one has denied" prosecution testimony. See, e.g., United States v. Broadherd, 413 F.2d 1361 , 1363 (7th Cir. 1970 15 Although the usual rule is that the accused may be cross-examined only as to the subjects dealt with on direct, many courts allow the cross-examination to cover the entire fact of guilt or innocence. 277 (1967) .
18
There are many well recognized exceptions to the general rule that evidence of prior convictions is inadmissible unless the defendant takes the stand:
Evidence of other crimes is admissible when relevant to (1) motive, (2) intent, (3) the absence of mistake or accident, (4) a common scheme or plan embracing the commission of two or more crimes so related to each other that proof of the one tends to establish the other, and (5) convictions may be prejudicial and may work injustice if fear of impeachment keeps defendant from telling his story, there is a trend in certain federal courts to allow as evidence only those prior convictions which are probative of defendant's credibility.
21
The leading case in this current trend is Luck v. United Statesn where the court recognized the trial judge's discretion to admit or withold evidence of certain convictions where justice would be advanced by having the defendant testify rather than remain silent for fear of impeachment and where the "prejudicial effect of impeachment far outweighs the probative relevance of the prior conviction to the issue of credibility".
23
Luck's progeny24 culminated in the significant decision in Gordon v. United States. 5 In Gordon, Circuit Judge, now Chief Justice, Burger, reviewed the Luck rationale and clarified the boundaries of the trial court's discretion in admitting evidence of convictions. Judge Burger distinguished convictions which bear on a man's honesty and integrity from convictions based on acts having no relation to veracity, and suggested that evidence of the latter should not be admitted. He also advised trial judges to decide on admissibility in a non-jury hearing before defendant takes the stand. conviction should have been ruled inadmissible because its prejudicial nature outweighed its relevance to defendant's credibility, and also because it was better to rule out the conviction and have defendant take the stand than to admit the conviction and force defendant to remain silent. See also Gordon v. United States, 383 F.2d 936, 940-41 (D.C. Cir. 1967) .
21 But see an example of the traditional view on admissibility of convictions in State v. Hawthorne, 49 N.J. 130,228 A.2d 682 (1967) . The New Jersey Supreme Court reversed the trial judge who had refused to admit evidence of certain prior convictions because he thought they were too remote and prejudicial. The court construed the relevant statute to mean that the trial judge must admit all previous convictions, although the judge might call attention to the convictions' remoteness when charging the jury. n 3 48 F.2d 763 (D.C. Cir. 1965). 23 Id. at 768. The court also listed a number of factors which might bear on the judge's discretion. Those included the nature of prior crimes, the length of defendant's criminal record, defendant's age and circumstances, and the extent to which it is more important to the search for truth in a particular case for the jury to hear defendant's story than to know of his prior conviction. 24 See, e.g 303 (1960) . But cf. Spencer v. Texas, 385 U.S. 554, 564-65 (1967) , where the Supreme Court showed some reluctance to strike down state rules on constitutional grounds.
The preliminary draft of the Proposed Rules of Evidence for the United States District Courts and Magistrates, 46 F.R.D. 161 (1969) , reject the Luck test and provides that any witness, including the defendant, may be impeached by proof that he was convicted of a crime punishable by imprisonment for more than one year. Evidence of a conviction is inadmissible if more than ten years has elapsed since the witness was released from confinement, or the expiration of parole, whichever is later.
2 See, e.g., the split decisions that have produced inter-circuit division on the Luck-Gordon issue: United States v. Escobedo, 430 F.2d 14, 18-19 (7th Cir. 1970 fendant had been indicted for purchasing and possessing narcotics but the charge was dropped when the evidence was suppressed. Two years later, Walder was again indicted on a narcotics charge. At his trial, he testified on direct examination that he had never sold or possessed narcotics. When the testimony was repeated on cross-examination, the prosecution called on rebuttal one of the officers who made the previous seizure from Walder to, theoretically, impeach the defendant's credibility. The United States' Supreme Court upheld the admissibility of the testimony, noting that defendant testified on direct as to matters collateral to the issue of his own guilt or innocence. The Court also appeared to distinguish the situation where illegally obtained evidence is used to rebut defendant's denial of guilt as opposed to his denial of collateral matters." Therefore, the Walder rule appeared to protect defendants from impeachment by illegally obtained evidence unless he testified to collateral matters on direct examination decision to allow the defendant to testify. If the defendant has made any statements to the authorities, even though illegally obtained, they may now be used on cross-examination to impeach defendant's testimony.
5
The limitations circumscribing the advisability of permitting the criminal defendant to take the stand in his own behalf are plentiful. They are highlighted and emphasized here to illustrate that defense counsel should think long and hard about the alternatives before permitting his client to take the stand.
Usually, the decision as to whether to advise the defendant to testify cannot be made with finality until after the prosecution has closed its case, and often not until after other defense witnesses have testified. This must be borne in mind by defense counsel when conducting voir dire examination and in making his opening statement, because if he commits the defendant to taking the stand before proof begins, he may find himself seriously embarrassed if he later decides to advise the defendant against testifying.
It is the author's personal view that more cases are lost because the defendent does testify than are lost because he does not testify. This view, of course, is subject to Justice Holmes' famous dictum that "To generalize is to omit."
6
Ami WiTNEssEs
An alibi in the context of criminal law is the defendant's claim that he was elsewhere than at the scene of the crime.P The theory of the claim is rooted in the essential inconsistency between the defendant's asserted whereabouts and the prosecution's allegations that the defendant was present at the crime.
3 One of the most frequent defenses 3 5 Justice Brennan, speaking for three of four dissenters in Harris, pointed out that the new rule will likely color defendant's choice as to whether he should testify. Since he will be encouraged not to testify if he has made a statement, his free choice in the matter is impaired. If he does not testify, he of course risks the adverse inference customarily drawn by the trier of fact when defendant fails to take the stand. S. 267, 273 (1908) .
37 "Alibi" is a Latin term meaning elsewhere. See State v. Baldwin, 47 N.J. 379, 388, 221 A.2d 199, 204 (1966); State v. Mucci, 25 N.J. 423, 431, 136 A.2d 761, 765 (1957) . 38A significant ramification of the theory underlying an alibi defense concerns its admissibility at trial. It has been held that for the alibi to be admissible it must be such "as absolutely to preclude the possibility of presence at the alleged time and place of the act. S. 29, 31 (1969) .
40 A strong alibi may theoretically be distinguished from other types of alibi as erecting an absolute defense to the allegations of a prosecution in a manner which would preclude the logical or physical possibility of both the alibi's circumstances and the allegation's circumstances being true. See 1 WIGmoRE §136. More practically, the absolute, "airtight" or "ironclad" alibi defense differs from other alibis in weight or degree, deriving its potency from the effect of its proof on the jury. There are, however, many instances of so-called ironclad alibi defenses which have suffered total destruction as a result of a cross-examination which exposed a circumstantial loophole in the alibi's argument, thus rendering possible the accused's presence at the scene of the crime. See generally, C. FRIcxE, CRImNAL IN-VESTIGATION 24 (1949) .
Note that an alibi defense is not conclusive if the charge is that the defendant committed the crime 41 For example, the effect of surprise on the prosecution when alibi testimony is introduced may require a continuance to permit the prosecution to prepare a rebuttal. One state supreme court expressed a purpose of its alibi-notice statute as avoiding "surprise at trial by the sudden introduction of a factual claim which cannot be investigated unless the trial is recessed to that end." State v. Garvis, 44 N.J. 268, 272-73, 208 A.2d 402, 404 (1965) . Furthermore, the fact that the prosecution may obtain a continuance subsequent to surpise defense testimony will not correspondingly assure that it can in fact adequately investigate the elements of the alibi in order to attack the defense. This difficulty ordinarily exists where the defense of alibi is first disclosed when the defense puts on its evidence at the trial, when it is generally too late to check on the alibi and secure evidence which will disprove it. the location and circumstances of the alibi and the names and addresses of the witnesses upon whom the defendant will rely in adducing his alibi. In states require that the prosecution be apprised of the names and addresses of the witnesses upon whom the defendant will rely in proving his alibi: Ariz., Iowa, Kan., Mich., N.J., N.Y., Wis. See note 42 supra. Note that the general requirement of notice to the prosecution of an alibi defense together with information of any particulars does not require the defense in fact to present an alibi defense at trial. In general, the failure to call a potential alibi witness may subject defendant to the risk of prosecutorial comment on the failure at trial. Where the witness is equally available to both defense and prosecution, there is a split of authority in regard to the permissible inferences that can be drawn by the jury from the failure to produce the witness. See United States v. Dibrizzi, 393 jurisdictions which have enacted alibi-notice statutes differ in the sanctions they prescribe for failure to observe the notice requirements. In most, the trial judge is permitted the discretion to exclude alibi testimony altogether. For the converse situation where the defendant complies with the requirements of the alibinotice statute but the state does not, see State v. Baldwin, 47 NJ. 379, 221 A.2d 199 (1966) . S. 526 (1970) . For an indepth examination of the effectiveness of alibi-notice statutes and an argument for their employment, see Epstein, supra note 39, at 31. Reasons favoring the adoption of an alibi rule as a discovery device include the fact that it prevents surprise to the prosecution, it deters the use of a fabricated alibi defense, it saves time and money by avoiding the need of a costly continuance and halting the prosecution of cases where the state, through a timely investigation, discovers the legitimacy of the alibi defense. Significantly, the statute promotes respect for the alibi defense actually used at trial.
It is a common misconception that the strength of the alibi defense is directly related to the number of witnesses called. In most cases the quantity of witnesses testifying for the defense is of minor importance; it is rather the quality of the witness that is vital to the successful alibi defense. A long series of witnesses testifying to events in support of a defendant's alibi, where their interest in the outcome of the cause is apparent, may not discharge the defendant's burden of proving the alibi. 47 Moreover, unconvincing alibi testimony, charge of violation of self-incrimination by holding that the notice requirement did not compel testimony at trial, that the state could achieve the same ends in any event through a continuance, and that the notice requirement can only serve to jeopardize the fabricated alibi 399 U.S. at 82-86. The Court also noted that the fifth amendment privilege was historically related to the facts of a crime and not to the strategy at trial. 399 U.S. at 86 n. 17.
Confronted with the question whether the Florida statute violated the defendant's right to due process under the fourteenth amendment, the Court held that the state had a compelling and legitimate interest in preventing the introduction of fabricated defenses at the "eleventh hour". 399 U.S. at 81. Furthermore, the defendant was accorded the reciprocal right under the Florida law of acquiring upon demand a list of the names and addresses of witnesses the state proposed to offer to discredit defendant's alibi on rebuttal. The Court expressly emphasized that it was not confronted with the question whether-the absence of a provision granting the defendant reciprocal discovery against the state would affect the Court's disposition of the due process issue.399 U.S. at 82 n. 11. In light of the fact that most of the jurisdictions that have enacted alibi-notice statutes have no such reciprocal discovery provisions, one may anticipate further challenges to the validity of the statutes.
See People v. Eubank, 46 Il.2d 383, 393-94, 263 N.E.2d 869, 875-76 (1970) 50 It is thus incumbent upon defense counsel to exercise extreme caution when choosing the witnesses upon whom he will rely to establish the alibi defense. Through early investigation and interviewing, counsel must take pains to assure that the prospective trial testimony of each alibi witness will correspond to the accounts he expects to elicit from other defense witnesses.
51 Ultimately, it is up to defense counsel to make a judgment as to whether or not an alibi defense should be presented.2
Once the decision to go forward with the alibi has been made, defense counsel must decide which witnesses to call in an effort to sustain the alibi.
Alibi witnesses may be classed in two general categories: those who are relatives or friends of the accused or otherwise apparently interested in the outcome of the case,5 and those who are not. There are so many things for a trial lawyer to evaluate, many of which are never available in any record, that it is impossible for a court to determine the validity of the reasons for his judgment. In many instances, merely talking to a witness for a short time will disclose that the witness' attitude, demeanor, or manner is such that if called it might well cause the loss of the case. For example, a witness may have been convicted of several felonies or have been involved so closely with the defendant that a most cursory cross-examination would not only destroy the witness but injure the defendant's case. Furthermore, one or several interviews with the defendant himself may disclose to the trial counsel that, if the defendant were called as a witness, he would convict himself. ... There appears good reason for the rule that an attorney's conduct must be so incompetent as to make the trial farce. 51 As bearing on credibility, the relations of a witness with, or his feelings toward, another party may be shown on cross-examination. See, e.g., United States v. Nuccio, 373 F.2d 168 (2d Cir.), cert. denied, 387 U.S. 906 (1967) (repulsed homosexual advances made on defendant permissible to show witness's bias); Maples nesses falling within the second category are both rarer than the related or outcome-interested witnesses and usually more valuable. Since the alibi testimony of friends or relatives of the defendant precipitates immediate suspicion in the trier of fact,s the determination to use such testimony should follow a thorough and critical interview of the prospective witnesses.
0 The witnesses should be presented only after defense counsel is persuaded that they are believable and can weather cross-examination. 6 Another critical index of the quality of an alibi defense concerns the extent of contact between the alibi witness and the defendant during the time of the commission of the crime. If the witness and the defendant were together for the duration of time covering the circumstances of the crime, or alternatively, if a number of disinterested persons are available to testify to the defendant's participation in or conspicuous presence at another place, acquittal should result, for the "most determined prosecutor could hardly hope to obtain or sustain a conviction in the face of such testimony." 17 More problematical is the casual encounter between the prospective alibi witness and the defendant; evidence of this nature is subject to various deficiencies requiring a particularly sensitive assessment of the prospective witness' ability and reason to recall the encounter.8 The key to establishing credible alibi testimony of this nature is to 'have the witness relate why he remembers being with the defendant" 51 at the specific time and place of the encounter.
0
Alibi witnesses are often honest, but simply mistaken as to the time or nature of their meeting with the defendant because the circumstances are such that the meeting was only a casual encounter occurring months before trial. Consequently, counsel must elicit some collateral event which would help certify the time and place of the encounter and the reason for the witness' recollection of it in an attempt to overcome the incredibility of the testimony resulting from the temporal remoteness of the encounter." This problem can often be reduced by investigation promptly after the date of the crime. To insure that the alibi witness Why is it that this witness remembers meeting this particular individual on the day in question and why is it that the witness remembers that he saw the accused on any certain day of the month so long a time ago? It is wholly unnatural for any individual to think back say to any definite Sunday or any other given day of the week, months previous, and remember whom he saw on that date, unless there was a special set of circumstances to have impressed his mind. 19 See A sExRa As §407. IGIt has been suggested as a practical matter that defense counsel:
should lead up to the date of the alibi by developing the relationship between the defendant and the witness, and when during the course of a month (or within the appropriate pattern of their relationship) they see one another. Counsel may then move to the month of the crime; pinpoint something unusual or significant that happened during that month; then focus on the day of the crime, relating the date and time to the significant happening just described and to the pattern of the witness's daily routine and/or relationship with the defendant. Id. at §409. 6 1 It is generally held that the jury may not be instructed to carefully scrutinize evidence of alibi because of the prevalence of fabrication and mistake in alibi testimony. will be able to recollect the original circumstances and stand by his testimony under the pressure of cross-examination, counsel must thoroughly and critically interview his witness prior to trial. Should counsel detect retraction or incredulity, he is advised to refrain from calling the witness.
Because of these risks of unreliable and changed testimony, and particularly in jurisdictions where alibi-notice statutes have been enacted,2 defense counsel is well advised to -conduct interviews of prospective alibi witnesses in the presence o a third person and a court reporter and to secure signed statements whenever possible.
3
Theoretically a sound alibi defense does more than cast doubt on the prosecution's case; it affirmatively establishes the defendant's innocence. To this extent the function of the character witness is similiar. However, while the alibi witness demonstrates that given the time of the crime, the defendant was not at the place where the crime was committed, the character witness demonsrates that, given the nature of the crime, the defendant was neither of the temperament nor the station to commit it.
CHAnRCmR WINESSES
In too many instances, the testimony of socalled character witnesses is treated perfunctorily6 4 and is not properly emphasized by the defense counsel. Carefully selected, properly prepared and 62This caution follows, of course, because of the likelihood that the prosecutor or his agent will interview the prospective alibi witness subsequent to the defense counsel's initial investigation. The subtle pressures that the subsequent interview may bring to bear on the witness may disturb the certainty of the witness's recollections and engender changed testimony at trial. 6In legal theory, the failure to sufficiently prove a defense of alibi does not jeopardize the defendant's case. Thus, the mere failure to substantiate the defense of alibi may not be used to discredit the presumed innocence of the defendant. See, e.g., Asher v. State, 201 Ind. 353, 168 N.E. 456 (1929) The defendant has introduced evidence of his reputation for (e.g., truth and veracity-morality --chastity-hnesty and integrity-being a peaceful and law-abiding citizen, etc.). This evidence may be sufficient when considered with the other evidence in the case to raise a reasonable doubt of the defendant's guilt. However, if from all the evidence in the case you are satisfied beyond a reasonable doubt of the defendant's guilt, then it is your duty to find him guilty, even though he may have a good reputation for ILLINOIs PATTERN JuRy INsTRUcTIONs §3. 16 (1968) . The 'comment to this instruction states that unless granted express recognition by the court, reputation testimony would be largely ignored by the jury. See People v. Hrdlicka, 344 IIl. 211, 220-21, 176 N.E. 308, 312-13 (1931) .
. Generally, the defendant has the legal right to have the jury instructed to consider all the evidence in the case, including evidence of good character, in determining his guilt or innocence. Rule 4-04. Character Evidence Not Admissible to Prove Conduct; Exceptions; Other Crimes (a) Character Evidence Generally. Evidence of a person's character or a trait of his character is not admissible for the purpose of proving that he acted in conformity therewith on a particular occasion, except:
(1) Character of Accused. Evidence of his character or a trait of his character offered by an accused, and similar evidence offered by the prosecution to rebut the same; • * Rule 4-05. Methods of Proving Character (a) Reputation or Opinion. In all cases in which evidence of character or a trait of character of a person is admissible, proof may be made by testimony as to reputation or in the form of an opinion.
(b) Specific Instances of Conduct. In cases in which character or a trait of character of a person , is an essential element of a charge, claim, or defense, proof may also be made of specific instances of his conduct. 67 Character is circumstantially relevant when it is used for the purpose of suggesting an inference that the person acted on the occasion in question consistently with his character. Examples include evidence of a nonviolent disposition. to prove that the person was not the aggressor in an affray, or evidence of honesty to disprove a charge of theft. Character is not circumrelate to defendant's general reputation in the community -or, when proper, m is place of business. 69 The witness is not ordinarily permitted to testify concerning-his own opinon of the defendant, nor about any specific deeds or acts that exemplify 'the character traits under consideration.
70
Since "character evidence" is essentially reputation evidence, it is necessary to prepare the character, witness to insure the admissibility of his testimony; the witness must comprehend that he is not being asked for his own personal evaluation or opinion of the defendant, 7 1 , but rather for-that of the community.
After the defendant has placed his character in issue the prosecution may rebut by cross-exam ination or reputation evidence to the contrary.n Thus, stantially relevant if the character itself is an-element of a crime, claim, or defense. Rather, this type of character is referred to as "character in issue. 254, 256 (1962) . The general rule is that it is improper for counsel for, the prosecution in his argument to the jury to comment on the if a defendant has exlnnite overwhelmingly -poor character, counsel sh6uld avoid offering character evidence; but moderately undesirable character should iot automatically dismiss consideration of the issue.N In the federal practice as well as in many states the permissible scope of cross-examination of the character witnesses is extremely broad, often en; compassing inquiry into prior convictions and specific incidents such as arrests, adverse' newspaper reports, fights, complaints to the police, and unsavory comments -or rumors 7 In other states, the permissible's~ope of cross-examination is much more limited. 7 5 Because a character witness must be made aware of the type" of cross-examination he will receive, counsel should prepare him for cross'i examination as well as-for direct examination, particularly'as to whether he "has heard" of certain bad character -attributable to the defendant, and whether he would be able to maintain his positive testimony in the face of such bad character as the prosecutor will raise.
Counsel The fact that a defendant's character may not be desirable should not deter counsel from humanizing him. There is some good in all people. Find that good and display it to the jury. However, the defendant's character should not be whitewashed. Defects must be faced, but the jury should be told that they must do justice without regard to background, race or past record. Evidence of the defendant's good character is a vital-part of the defense. Therefore, such evidence should be stressed in summation.
It become a de tacto Witness on cross-examination by leading the character witness with "have you heard" auestions. In the event that there is a specific conviction or other incident which defense counsel anticipates will be 'raised upon cross" examination -of his character witness, he may seek a ruling prior to trial which Would exclude such cross-examination in the event that characte" witnesses are called to testify.
6 Counsel should also realize that the character witness who is informed of defendant's previous criminal conviction in the course of trial preparation does mot risk perjury for answering a ."have you heard" qtuestion nega-' tively, for "have you heard', means "have you heard in the community."
7
In preparing the witness, counsel must be as: sured that'the witness is able to definesuch words as "veracity," "integrity" and "character," 7'fo? the prosecution's cross-examination may attempt to discredit the testimony by showing that the witness does not know the meaning of the worcs. to which.he is testifying. Where counsel thinks that the prosecutor may use this approach,"he may ask the prosecutor his intentions at sidebar, before he puts on character witnesses; and may ask the court to rule on the question. whether a given arrest or conviction identified by the prosecutor may be inquired about on cross, if the character witness testifies to the trait of x. Since the witness' testimony will be in the standard form, the courts should have no trouble in giving an advance advisory ruling. The crossexamination must be disallowed if (a) the arrest or conviction does not relate to the character trait in question, or (b) the prosecutor has no sound basis in fact for asserting that there was an arrest or conviction. In his discretion, the trial judge may also disallow it as incommensurately prejudicial. See generally Luck v. United States, 348 F.2d 763 (D.C. Cir. 1965) (judicial discretion based upon the nature of prior convictions, the length of criminal record, and the age and circumstances of the defendant).
77 See AmsTERDAm § 405.
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TcE NiQuEs § 20. 71 (1969) [hereinafter cited as GoLr-STEIN]. 7 9 CoRNErus, at 103-04, illustrates the dramatic effect of a cross-examination as to simple definitions of words such as "veracity" and "character." This tactic is especially successful where the witness is not of sufficient intelligence to comprehend basic definitions or inarticulate. The consequences of the following example used by Cornelius could have been avoided by adequate preparation by defense counsel:
Q. "You have stated that the reputation of this witness for truth and veracity is bad?"
A. "Yes." (With much emphasis.) Q. "Will you please define for the benefit of the jury, the word 'veracity'?"
A. (Here the witness shuffled uneasily in his seat and hesitated.) "I answered that I knew his reputa-The properly prepared character witness can be examined in four basic steps. First, the witness' credibility and competence should be established through questions concerning his personal background. The witness should recount in detail his personal education and work background, his marital status and number of children, positions of honor and trust in the community, and the like. This opening portion of the testimony is designed to establish the witness in the eyes of the jury as a responsible and respected member of the community. Further, it permits the witness to overcome the initial trauma of testifying, and allows him to be more at ease, and therefore more convincing, in responding to the pertinent questions which follow.
Secondly, counsel should establish the witness' contact with and knowledge of the defendant. While the character witness does not testify regarding his own personal opinion of the defendant, it is nevertheless necessary to show that the witness has known the defendant for a sufficient length of time. This portion of the testimony should describe the witness' first meeting with defendant, the circumstances of that encounter, the frequency and occasions for their contact, the witness' knowledge of the defendant's family, visits to one another's home, their business dealings, and the like. It may be desirable to show the proximity of habitation between the defendant and the witness; the jury will anticipate that a person hears more discussion concerning a neighbor than he does of a party living across town.
To embellish the witness' acquaintance with the defendant's reputation, it should be shown, if possible, that both resided in the same community for tion for truth was bad, but I am not sure that I know what veracity means."
Q. "But you swore that his reputation was bad both for truth and veracity, did you not?"
A. "Yes, sir." Q. "And you swore that his reputation was bad for veracity without knowing the meaning of the word?"
A. (Witness very uneasy, by this time, and considerably flushed, did not answer.)
Q. "And, therefore, not knowing the meaning of the word, you could not know whether or not you were telling the truth?"
A. "I guess that's so." Q. "And so you do not know whether or not you told the truth when you said his reputation was bad for truth and veracity?"
A. "In so far as veracity is concerned." Of course, when the prosecution calls witnesses to rebut character, this tactic may be employed by defense counsel a reasonable length of time,8' or, where applicable, that the defendant has been employed or carried on his business or profession for a length of time sufficient to indicate an established reputation. Furthermore, the witness should establish that his conception of the defendant's reputation is not based on the remote past, for character testimony is inadmissible if pertaining to a period of time too remote from the event in question."
During this portion of the testimony, the impartiality of the witness should be expressly shown and not left for the prosecution to shape on cross examination. For this reason, relatives, business associates, and persons with an interest in the outcome of the litigation are not persuasive character witnesses.
The third area of concentration concerns questioning regarding the witness' knowledge of the defendant's reputation. This testimony depends upon the witness' having discussed the defendant's reputation with others in the community. Frequent contact between the witness and parties knowing the defendant establishes the basis for testimony as to reputation and transcends personal opinion. The number of such discussions is a focal point of the testimony. The witness should be prepared to relate, on cross-examination, several specific instances in which the defendant's reputation for the characteristics at issue was actually discussed with other members of the community. Positive answers under cross-examination cannot be secured without adequate preparation, for it is seldom that a witness called to the stand unprepared can recall the names of more than one or two persons with whom he has discussed defendant's reputation. The dangers in failing to prepare a character witness are apparent from the following:
The prosecutor will ask the character witness, first, to limit himself to the precise character trait he is speaking about--"honesty"--and to tell the court the names of some people with whom he has discussed the trait of the defendant, and how it came to be discussed. This will not be easy for the unprepared witness because, thinking under pres- [Vol. 62 sure, he is likely to give narrow range to the concept of "honesty" and also to be trying to remember specific occasions on which explicit conversational reference was made to this trait-which will have been precious rare. The witness will therefore falter somewhat. The prosecutor will then move in with the question on how many occasions the witness has discussed this specific trait of the defendant, that he can specifically recall. Thinking literally and once stung, the witness will estimate conservatively. Not aware that he is likely to be disqualified if he answers that he has discussed the trait less than a dozen times, or with a considerable number of persons, the witness will say "five or six times, maybe" and be out of court. There is no need for this problem to arise.P
Once the witness has positively demonstrated that he is cognizant of defendant's reputation, counsel can move to the fourth and final step in the examination of a character witness-testimony concerning the defendant's reputation. In preparation for this stage of the testimony the character witness should be told that his most important moment on the witness stand will come when he is asked to state the defendant's reputation for relevant character traits. He should be urged to give a spontaneous, emphatic and enthusiastic response and should be advised that if he gets an opportunity, he should, without appearing overanxious, relate one or two sentences in support of his general complimentary conclusions about the defendant's reputation. For example, when the witness is asked to testify to the defendant's reputation for honesty and integrity, he can say: "It is excellent. He is one of the most highly respected men in our town," or, 'It is of the highest. He is known to be a man of honesty in all his business dealings." Counsel must make the witness understand that people are talking about "honesty" under a lot of other names when they talk about the defendant, and also when they act toward the defendant in ways that express confidence and trust in him. Counsel should elicit specific instances from the witness and give him confidence that he is on sound ground in recalling that the general sense of the community is that the defendant is honest. If the witness is left with the recollection of a half-dozen names with which to respond to the prosecutor's question to name names, he will be all right. The important thing is that he does not fluster, and that he continues to assert with confidence that he has discussed the defendant's honesty often.
This testimony best comes spontaneously from the witness rather than from the suggestion of counsel. Counsel's role is to suggest to the witness that such an extra sentence or two be added if the opportunity arises, and that the witness should be urged to reflect upon what he will say when the time arrives.
Many jurisdictions allow the reception of reputation testimony based upon the absence of report of bad reputation rather than upon knowledge of affirmative good reputation. It must be shown, however, that any misconduct on the part of the defendant, if existent, would have been known in the community, and that the witness would have heard expressions of bad character had they been circulatedPn The doctrine admitting such evidence is predicated on the theory that good reputation is unlikely to excite discussion. Consequently, there exists a presumption that a defendant's reputation is good for lack of bad qualities to discuss.
Since the number of witnesses who have not heard of bad reputation is ordinarily plentiful, counsel should prepare a limited number of the better qualified witnesses. However, in the small class of cases where a number of viewpoints are necessary to establish character from different perspectives, counsel must be prepared to combat the court's discretionary limitation of the number of character witnesses." Objection to the court's limitation should be made when the number of allowable witnesses is announced rather than after the examination of a few witnesses 5 5 Objection 357, 359 (1941) . may be grounded upon the theory that character evidence is of such overwhelming materiality that the imposition of a limitation would under the circumstances of the case, be an abuse of discretion. 86 Appellate reversal for an abuse of discretion in the limitation of character witnesses is highly circumscribed and will be achieved only where appellant can demonstrate substantial prejudice.P
In light of possible limitations on the number of character witnesses to be presented, the selection process takes on increased importance. In choosing the better witnesses, counsel should select those who are most articulate and are neither related to the defendant nor interested in the outcome of the litigation. It is better to obtain a cross-section rather than have witnesses of the same profession or social interest. While the witness' position in the community must be of sufficient eminence to command the respect and confidence of the jury, the display attributes of the witness should not be given more weight in the selection process than his knowledge of the defendant's reputation. That is not to say, however, that the witness' personal characteristics and station in life are of no importance. Character witnesses should be expressive, sympathetic to the jury, and likable. Individuality of character is desirable if the jury is not to be bored in the course of examination. 8 8 A discussion of character witnesses would be incomplete without a discussion of the methods of attacking the credibility of the prosecution's attempt to establish the character to fit the crime. It 86 Michelson v. United States, 335 U.S. 469, 480 (1948) . See, e.g., Petersen v. United States, 268 F.2d 87, 88 (1959) (abuse of discretion to restrict defendant charged with income tax evasion to one character witness when the sole defense is lack of wilful intent); Commonwealth v. Streuber, 185 Pa. Super. 369, 373, 137 A.2d 825, 827 (1958) (limitation of only one character witness is an abuse of discretion); Commonwealth ex rd. Davis v. Malbon; 195 Va. 368, 376-77, 78 S.E.2d 683, 688 (1953) (allowing forty-three character witnesses is unreasonable exercise of discretion).
87 Cope v. State, 23 Okla.Crim. 161, 166-67, 213 P. 753, 754-55 (1923) (a fixed rule which arbitrarily limited the number of character witnesses that could testify to a particular issue precluded the exercise of discretion) ; Campbell v. Campbell, 30 R.I. 63, 73-74, 73 A. 354, 358-59 (1909) . (As a condition to adjournment, the trial court required counsel to state the names of witnesses to be called the next morning, which would be pretty rigidly followed. Refusal of the court to permit a material witness who had not been expressly named to be called was an abuse of discretion, and reversible error.) The reviewing court seldom finds the discretionary limitation of the trial court to be erroneous, and if error is found, it usually is not reversable error when considered alone. See cases cited in note 86, supra.
8See AmsTEzDAm § 405.
is not uncommon for a prosecution witness to 'be friendly with the defendant, but compelled by circumstances to testify against him. When this occurs, defense counsel may on cross-examination or, where applicable, by subpoena as part of the defense case, use this same -witness to establish good reputation. This will not only nullify the adverse testimony but also have a powerful psychological effect on the jury. s " Typically, people are hesitant to take the stand and attack the character of another unless actuated by enmity. If the defense counsel' concludes that such is the case with regard to a character witness for the prosecution, he should attempt to bring out any previous trouble or conflict that the witness may have had with the defendant. If the jury discerns personal animosity, it will tend to disregar.d the testimony."
That character evidence is a significant aspect of an acquittal verdict was recognized by American novelist James Gould Cozzens who, observing the reactions of juries, noted that if the defendant's "reputation and presence were good, he was presumed to be innocent; if they were bad, he was presumed to be guilty. If the law presumed differently, 89 See GoLnsTEiN § 20.74.
"o CoRNELrus, at 104, notes that almost invariably such a witness will at first deny any ill feeling toward the defendant. Upon competent. questioning, however, he will probably admit some friction or trouble with the defendant, but will attempt to minimize it. Cornelius demonstrates how this individual could be successfully cross-examined:
On direct examination, he had testified that the reputation of X was bad for truth and veracity. The cross-examination then proceeded as follows:
Q. "You are a bitter enemy of X are you not?" "' Character evidence pres s, upon the juror's humanistic sensitivity. Equally effective evidence, pressing upon their intellectual sophistication rather than their sentiment, can be generated by the use of scientific and demonstrative evidence.
SCrENTriIc AND DEmoNSTRATIVE EVIDENCE There are many cases in which the defense can make profitable and imaginative use of demonstrative and scientific evidence. Counsel may find it helpful to use demonstrative evidence such as diagrams, charts, blackboards, photographs, maps or similar physical objects to illustrate and elucidate testimony on the defense theory. However, if the theory requires scientific evidence in the form of testimony of pathologists, psychiatrists, 9 2 ballistics experts, accountants and the like, an effective, comprehensible presentation often requires that the testimony of the expert witness be explained with visual aids. Although much of the testimony of an expert increases the factual premises from which the jury can make inferences, the expert's services are most forcefully utilized when counsel elicits from him a statement of opinion or series of conclusions resulting from a clear course of reasoning.
3 The reasoning process should be most clearly developed, for those on the jury are not swayed by mere assertions of factual conclusions but are anxious to understand; and frequently, to understand is to be convinced.
4
Because of the strong impression that the proper use of expert testimony will have upon the jury, counsel will often find it necessary to argue for the admission or exclusion of testimony, so that some knowledge of the pertinent rules of evidence is required.
Rules of evidence were developed to protect the jury from being misled and to keep :1 J. COZZENS, TEm JUST AND THE UNJUST 57 (1942) . 2 For illustrations of the direct and cross examinatons of psychologists and psychiatrists in a case in which the defense of insanity at the time of the crime was successfully interposed, see Sullivan & Winger, The Insanity Defense Psychological and Psychiatric Testimony, 7 Txr r. LAwxpas' GuIDE, Nov., 1963 at 53. 9 Cf. People v. Martin, 87 Cal. App. 2d 581, 584, 197 P.2d 379, 380 (1948) ("Expert evidence is really an argument of an expert to the court, and is valuable only in regard to the proof of the facts and the validity of the reasons advanced for the conclusions. The weight to be given to the opinion of an expert depends on the reasons he assigns to support that opinion").
-94See Osbom, Reasons and Reasoning in Expert Tes-In addition, courts generally limit the scope of an expert's testimony by sustaining objections to questions attempting to elicit opinions on facts determinative of the "ultimate issue" in order to prevent the witness from usurping the jury's function.' 0 ' Wigmore attacked this line of reasoning by contending that the jury is at all times free to reject the expert's opinion.'
2 He felt that the exclusion of expert testimony at the point when the jury was most in need of assistance unfairly obstructed the presentation of the case and left the jury an incompetent trier.
3
In People v. Wilson' 11 4 a California abortion prosecution, complainant's personal physician was permitted to testify that he found his patient's cervix effaced and that, in his opinion, an abortion was induced by outside causes. Further expert opinion by the doctor, advising that his patient's past history indicated no necessity for a therapeutic abortion, rebutted the defendant's only defense. Affirming the ensuing conviction, Justice Traynor rejected appellant's '"ltimate issue" contention:
There is no hard and fast rule that the expert cannot be asked a question that coincides with the ultimate issue in the case, "We think the true rule is that admissibility depends on the nature of the issue and the circumstances of the case, there being a large element of judicial discretion involved.... Oftentimes an opinion may be received on a simple ultimate issue, even when it is the sole one, as for example where the issue is the value of an article, or the sanity of a person; because it cannot be further simplified and cannot be fully tried without hearing opinions from those in better position to form them than the jury can be placed in." [citations omitted] In the present case there was no other practicable way of framing the questions if they were to serve the purpose of obtaining the 101 Evidence is composed of fact and opinion, and their relationship varies with relevancy. As irrelevance is approached opinions may be very general, but as the issues become more relevant courts demand details rather than opinion. Thus "the admissibility of any opinion depends upon two factors: 1) its degree of generality and 2) its decisiveness of the case. A witness may make a very general statement (an opinion) and have it called a statement of fact if it is not decisive of the case or does not approach decisiveness of the case. He may not make a very specific statement if such statement is capable of being made more specific and is decisive of the case or approaches such decisiveness." W. KING & D. PiLLiNGER, OPINIoN EvmmicE IN IIurOios, 10-12 (1942 &LAw CONTEro. PROB. 448, 455 (1935) ("But the present practice of misusing the hypothetical question as restatement of the case to reimpress the jury is bad strategy, though good tactics; bad strategy because it is so unfair, confusing and degrading that it does not clarify the issue nor help achieve justice"); 2 WGmoR § 686 ("The hypothetical question, misused by the clumsy and abused by the clever, has in practice led to an intolerable obstruction of trth.... [Ilt has artificially clamped the mouth of the expert, so that the answer to a complex question may not express his actual opinion on the actual case...").
10 The hypothetical question may also be used as a summary question directed toward an expert who has personally examined the subject in question, but this is merely a technique which is not necessitated by the rules of evidence. State v. Boiardo, 111 NJ. Super. 219, 268 A.2d 55 (1970) (long hypothetical question was sustained over attack that it permitted the state to summarize its entire case). See also 2 WIoPoRE § 675; 4 Bush § 477; Sullivan & Winger, supra note 92, at 158.
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premises from his own observation, they must be presented to him hypothetically"°T he practioner's art in presenting the hypothetical question involves the arrangement of the premises; the evidentiary rules focus on the scope of their manipulation. Theoretically, the hypothetical is an attempt to furnish the jury with an account of the premises upon which the conclusion is based. In order to avoid misleading the jury, the premises must not include data which does not countenance a fair possibility of jury acceptance,"' but an opinion on any combination of favorable facts is permissible.
2 It is the jury's task to examine the truth of the premises as well as the validity of the conclusions. The effect of a hypothetical question can, however, be derogated by its vulnerability to cross examination because it allows the opposing counsel to introduce doubt into the premises as well as the conclusions."
3 By culling certain facts and partially 110 See 2 WiossoRE § 676. Some courts allow the expert to draw conclusions from the facts that have been previously introduced, leaving it to the cross examiner to elicit the exact premises which the witness had in mind. In such a jurisdiction it is effective trial practice to have, for instance, the family doctor testify as to findings and then ask the "super-expert" for his conclusion. See Ladd, supra note 100, at 422; McCormick, supra note 99, at 125. But cf. Allen v. State, 234 Md. 366,199 A.2d 237, where a question propounded by the trial court asking whether, based on all examinations and what he heard in court that day, the doctor was able to say if defendant could distinquish between right and wrong, was excluded by reviewing court because the failure to state premises with reasonable particularity was confusing to the jury.
1112 WiGmoRE § 692. See, e.g., State v. Tyler, 77 Wash.2d ---, 466 P.2d 120 (1970) , where a doctor was not permitted to testify hypothetically as to the effect drugs had on the defendant because the facts in the record concerming the kinds, quantities, strength and intervals of taking the drugs was vague and uncertain. Cf. People v. Muniz, 31 1l.2d 130, 198 N.E.2d 855 (1964) , where an objection to a hypothetical question was properly sustained even though the fact embraced within the question eventually appeared in evidence because, at the time the question was asked, no evidenciary support existed for facts assumed. 112See, e.g., People v. Yonder, 44 Ill.2d 376, 256 N.E.2d 321 (1969) , where the prosecution, while attempting to prove defendant's sanity, included in its hypothetical the facts attending the offense but omitted defendant's history and other symptoms of insanity. The court held that although a party may include only proved facts, the prosecution was not bound to include all of the evidence upon the issue.
"3In State v. Bertone, 39 N.J. 356, 188 A.2d 599 (1963) , a doctor responded favorably to the defense's hypothetical asking whether defendant's past history of schizophrenic paranoia could be activated by the discovery, upon returning from the army, of a man under his wife's bed. However, this testimony was vitiated when prosecutor introduced the possibility that defendant was deluding the presence of the man under the stating previous testimony, opposing counsel can confuse the jury and spoil a forceful argument. In short, the hypothetical question lacks a fortified unity. If the advocate has the opportunity to consult and to prepare his witness, the hypothetical question should be subordinated to tactics which more effectively amplify and protect the reasoning process. By drawing the premises, conclusions and rationale from the expert, the jury is presented with one complete thought that can only be attacked from the forefront.
Courtroom accomplishments of this type are predicated upon effective out of court preparation. In preparing the expert witness, it is essential that counsel fully and fairly explain to the expert all relevant facts, review with the expert his evidentiary conclusions, and ask for assistance in formulating a scientific theory which will be the basis of direct examination. Imperatively, counsel must anticipate prejudicial facts that may be disclosed during cross-examination. Thus, counsel is advised to become familiar with the literature in the particular field and to have carefully studied all books and articles that may have been written by the expert. If any possible inconsistencies should appear between the expert's publications and the contemplated theory of the case, the matters should be fully discussed. If they cannot be harmonized, another expert should be chosen. Counsel should also determine whether the expert is familiar with the authorities in his profession, for it is likely that his qualification will be tested on cross examination by his knowledge of the authorities." 4 Satisfied that the expert is qualified, counsel should discuss the substance of the direct examination with his witness. Again, counsel should fully relate the facts, his theory, and its relation to the determination of the case. If the expert is made aware of the exact facts and issues he may be able to conduct experiments to supplement his testimony with physical proof" 5 or, significantly, be in bed. Sustaining the conviction, the reviewing court held that on cross examination opposing counsel can reframe the hypothetical or ask the expert whether his opinion would change if one or more of the material facts assumed conformed to the cross examiner's version of what the true facts are. Just when a scientific principle or discovery crosses a position to furnish a more appropriate scientific theory. Counsel's omissions in this regard can be disastrous. The Canadian murder trial of Steven Truscott is illustrative of the dangers inherent in failing to discuss the scientific defense aspects of a case with the expert witness." 8 In Truscott the determining issue was whether the victim had died where she was found. The defense, attempting to cast doubt on the place of death, introduced a complicated lividity theory to illustrate that the position of the deceased body had changed after she had died. This momentarily confused the prosecution and lead it into an even more complicated scientific refutation involving the process of blood dotting. However, throughout the testimony of the expert witnesses neither side had informed the witness that a pool of blood was found beside the body. After the prosecution had an opportunity to review all the evidence, he recalled one of the experts and asked if blood oozes after death. The answer was that, in fact, blood does not ooze after the heart stops beating; thus there was convincing direct evidence that the victim died where she was found. Because the defense counsel had not informed his expert of this simple fact, the entire defense was destroyed.
Once the theory is established and the expert witness adequately prepared, counsel must serve as the conduit between the expert's untoward knowledge and the lay jury. A preliminary essential to the testimony of an expert witness is, of course, qualifying him as an expert." 7 After the threshold the line between the experimental and demonstrable stages is difficult to define. Somewhere in this twilight zone the evidential force of the principle must be recognized, and while courts will go a long way in admitting expert testimony deduced from a well-recognized scientific principle or discovery, the thing from which the deduction is made must be sufficiently established to have gained general acceptance in the particular field in which it belongs. However in United States v. Stifel, 433 F.2d 431 (6th Cir. 1970) , the court, citing extensively the support of the United States Atomic Energy Commission, held that the "neutron activation analysis" met the test of "general acceptance in the particular field." "ISee generally Clendeming, Expert Testimony, 9 Cmua. L. Q. 415 (1967) , reiewing the use of expert testimony in the Truscott murder trial.
17 The qualification of a witness is important in gaining the confidence of the jury. The witness should be advised to state his qualifications without appearing to be boasting. See Stichter, supra note 114, at 313. If opposing counsel is aware of the distinguished qualifications of the witness, it is a wise tactic to attempt to waive the qualifications in hopes of minimizing the weight the jury will give to the witness' testimony. 4 BusH § 472. qualifications are established, counsel must assure that the jury comprehends each step in the ratiocination leading to the expert's conclusion. Assistance may be gleaned from the use of diagrams"' and photographs" 9 to illustrate the testimony. REv. 501, 506 (1958) ; Henshaw, supra note 118, at 481. Also, it is improper to introduce gruesome pictures which contribute nothing towards solution of evidentiary problems. See, e.g., People v. Jackson, 9 Ill.2d 484, 138 N.E.2d 528 (1956) (trial court abused its discretion in admitting a photograph taken after the autopsy where the only use of the photograph was to arouse the emotions of the jury so that they would administer a more severe penalty). 120 In fingerprint cases the expert using enlarged photographs can point out differences in the whirls, dots and papillary ridges between those of the defendant and those found at the scene of the crime. With the aid of photographs a ballistic's expert can show that in fact variation in each gun barrel do leave characteristic grooves in the softer metal of the bullet. By comparing photos of the markings on a bullet found at the scene of the crime with a photo of another bullet shot from the gun in evidence, the jury will understand the reasons for believing that the particular gun is not the criminal's weapon. See Underhill, supra note 40, § 870-73; Ladd, supra note 118, at 10.
It should, however, be noted that fingerprint and ballistic's experts are more often employed by the prosecution than the defense. Where the prosecution's physical evidence is strong, defense counsel should attempt to show that the chain of evidence between investigating officer and expert was broken in order to create a belief in the possibility of tampering. Also as a prerequisite to introducing testimony, the prosecution has the burden of showing that there has been no possibility of substitution. See, e.g., State v. Myers, 82 Ohio L. Abs. 216, 164 N.E.2d 585 (1959).
[Vol. 62 from using his testimony. For, once the expert is called to testify, communications that have been privileged may become accessible on cross examination~m On the other hand, if the expert is used merely as a consultant, counsel must be careful to protect the privileged status of any incriminating information.
Although some state statutory protections exist,"' they are strictly construed and often will not be sufficient protection against disclosure To attempt to avoid these problems, the attorney should retain the expert as his agent. Wigmore states that the communications of the at- 26Rule 5-04, Psychotherapist-Patient Privilege (covers a patient who is interviewed for purposes of diagnosis or treatment, and the provision may be invoked by patient or psychotherapist on behalf of patient).
Rule 5-08, Trade Secrets ("A person has a privilege, which may be claimed by him or his agent or employee, to refuse to disclose and to prevent other persons from disclosing a trade secret owned by him, if the allowance of the privilege will not tend to conceal fraud or otherwise work injustice...").
Rule 5-03, Lawyer-Client Privilege (includes a "representative of the lawyer," and, according to the Advisory Committee's Note, an accountant may well fall in this category).
torney's agent are within the attorney-client privilege because the attorney's agent is also the client's subagent and is acting as such for the client.2l Courts have likewise extended this privilege, but more perspective opinions have avoided the agency basis and emphasized both the need for the expert's consultations and the necessity for confidentiality if the communications are to be effective. Thus in State v. Kociolec'l u the Supreme Court of New Jersey held that communications between an attorney and a scientific expert were privileged. There the accused's attorney had hired a psychiatrist to examine the accused and make a report. When knowledge of this examination came to the state, the state demanded and received the report of the expert. It then called the psychiatrist to the stand, where his testimony touched on various disclosures made to him by the accused. The court held that the admission of this testimony was error, saying, "The lawyer-client privilege is vain if it does not secure freedom of professional consultation." 1 9
In United States v. Kovel, 1 "° the Second Circuit, by judge Friendly, ruled that communications to an accountant employed by a law-firm were privileged. The court analogized the position of the expert to that of an interpreter, stating that the accountant is thus necessary for effective counseling.ln However, Judge Friendly stated that it was " 8 WiGuonE § 2318. Cf. La Lance and Grosjean Mfg. Co. v. Haberman Mfg. Co., 87 Fed. 563 (S.D.N.Y. 1898), a patent case in which the court held that a scientific expert can be viewed as an associated counsel and thus the expert should have the same privilege as the attorney. The court concluded: "It would seem, however, that in such a case the privilege should be lost when the expert ceases to act as counsel, and allows himself to be made a witness; at least, to the extent to which he testifies." Id. at 564.
"'23 N.J. 400, 129 A.2d 417 (1957 (1968) , where the court held the attorney-client privilege inapplicable because the expert testimony was limited to opinions as to fingerprints and there was no testimony as to any conversation between the witness and the defendant or defendant's attorney. The court distinguished Kociolik and said that the privilege is based on the confidential nature of the communication.
"30 296 F.2d 918 (2d Cir. 1961) .
" 'But cf. Himmelfarb v. United States, 175 F.2d 924 (9th Cir. 1949) , where the court held that the attorney-client privilege can be extended to include an attorney's agent only when that agent is indispensably necessary in order for the communication to be made to the attorney and found that the accountant's presence was not indispensable but merely convenient. However, in a later case in this same court, citing Kovel, held that an accountant was hired to advise the attorney and thus was within the privilege. United States v. Judson, 322 F.2d 460 (9th Cir. 1963).
vital to the privilege that the communication be made in confidence for the purpose of obtaining legal advise from a lawyer. Consequently, the court drew a rather arbitrary line and stated that if the client communicated with an accountant before retaining an attorney, the accountant's testimony would not be privileged
